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Family
Medical
Leave
Act

The Family and Medical Leave Act (FMLA)
guarantees eligible letter carriers up to 12
weeks of leave each postal leave year, for:

A new child in the family — by birth, by
adoption, or by placement in foster care;

Caring for a family member with a serious
health condition;
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The employee's own serious health
Famlly condition that prevents him or her from

Medical performing the job; or

Leave Qualifying exigencies arising out of the
fact that employee’s family member is on

ACt or has been notified of “covered active
duty” in the Armed Forces.

CONALC B

Care for a
“covered
ervicemember”

12-month
period

26 weeks
of leave

Family
Medical

The FMLA also guarantees eligible letter

Leave carriers up to 26 weeks of leave in a single
12-month period to care for a “covered
ACt servicemember” with a “serious injury or illness™

if that servicemember is their spouse, son,
daughter, parent, or next of kin.

CONALC B




* The FMLA guarantees time off, whether

1 paid or unpaid. The type of leave taken
Famlly depends on the reasons for the leave,

Medical anemployee's earnings and the usual
postal leave regulations.

Leave * There are eligibility criteria, medical

ACt certification guidelines, and other
detailed rules governing letter carrier
rights to FMLA leave.

Your Employee Rights
Under the Family and
Medical Leave Act

What is FMLA leave? T T

JOB PROTECTION

FMLA leave does not have to be paid leave.

FMLA leave cannot be used against you.

Your employer must display posters about

: 'FMLA, include info in employee handbooks,
= wherscanfindmore and give you notice about your rights and
S = - obligations when you take FMLA protected
e @ e leave.

Am | eligible to take
FMLA leave?

J e —
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JOB PROTECTION

v The FMLA is enforced by the
; o Wage and Hour division of
R Ao the Department of Labor.

A v EMLA lawsuits may be filed in
O s ok federal or state court.

L] ® & &

L] °0e & 00 & o e0e
e & o0 L

ee & & o0 e & &
L1 800 & & 00 6580 00
(1] L] L1 °

JOB BENEFITS

HEALTH INSURANCE

e The employee is responsible for their share.
They will be notified by invoice if in an
extended LWOP status. Employees have
the option of canceling Health Benefits,
but, if they fail to do so, they will be held
responsible for the cost of their share.

LIFE INSURANCE

e Basic free, others at no cost for 1 year.
After one year in LWOP, they will then have
to convert to individual plan.
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FLEXIBLE SPENDING & THRIFT
SAVINGS

e No contributions during LWOP,

but when returned to a pay

status management will start
taking out funds to catch up
with the scheduled amounts.

A BRIEF HISTORY

On February 5, 1993, President
Clinton signed into law The Family
Medical Leave Act and it became
effective for most covered
employees on August 5, 1993.

12



Before President Clinton signed
the FMLA into law, however, the
Act had to pass through 8 years
of highly publicized planning,
debate, compromise, and
reconciliation in Congress
including thirteen votes and two
vetoes by the first President Bush.

NALC Gonention
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£ The final Act is a monument to the efforts of labor
" unions, employee organizations, and their friends in

- Congress.

L
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V « The Law passed by Congress is
found at 29 USC § 2601 et seq.

* |t contains what is known as
“statutory language.”

* |t does not contain the “rules” of the
FMLA, but rather serves as the
“enabling legislation.”

¢ M
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* The “rules” that implement the FMLA
are found at 29 CFR § 825.

» The language found at 29 CFR § 825
o gy bt Is known as “regulatory language”
8 . T and is referred to as the “Final Rule.”

¢ M
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The Department [ | January 6, 1995
e o {'November 17, 2008

issued 4 Final ) ’
Rules since the —: February 6, 2013
passing of the >

FMLA in 1993: - February 25, 2015 |

(I NALC Zroerren

FINAL RULE

* The initial Final Rule implemented in 1995
lasted almost 13 years.

* The 2008 Final Rule represented by far the
most extensive changes to FMLA regulations.
It both diminished the FMLA protections for
serious health conditions yet created
beneficial new categories of protected leave - -
for working families with military members
mandated by the National Defense
Authorization Act (NDAA) for FY 2008.

(I NALC Zroerren




FINAL RULE

* The 2013 Final Rule beneficially
expanded both categories of military
leave in order to implement the
NDAA for Fiscal Year 2010.

* The 2015 Final Rule changed the
definition of spouse to include same
sex couples in response to the
United States v. Windsor decision
from the U.S. Supreme Court.

NALC Gonention
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YOUR LCPF DONATIONS KEEPS FMLA
LABOR FRIENDLY!!!!

LCPF

S icer
LA

FMLA

NALC Gonention
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DO YOU
QUALIFY?

Work for a
qualified
employer

Employed
for at
least 12
months

Worked at

least 1250

hours in the
past 12

8/12/2024
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ELIGIBILITY

To be eligible for FMLA the employee
must meet two (2) requirements:

1) Worked for the USPS one (1) year
(within the last 7 years)

2) Have 1250 workhours over the
previous twelve (12) months at the
time the leave is taken (overtime
counts, AL and SL don't)

¢ M
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Entitlement based on Eligibility

* Once determined eligible, the
employee is entitled to a total

of 12 workweeks of leave ) 7 4/ i r
during a 12-month period for i 1
any covered condition or sy NN

combination of conditions.

* USPS uses the leave year for
the 12-month period.

24
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Entitlement based on Eligibility

* In the case of military caregiver leave, the
single 12-month period runs independently
of the 12-month leave year that the Postal
Service has established for all other types
of FMLA leave.

* |t begins on the first day the employee
takes leave to care for a covered service
member and ends 12 months later.

is Photo by Unknown Author is licensed under CC BY-SA-NC

NALca;,m
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This Photo by Unknown Author is licensed under CC BY-NC-ND

Entitlement based on Eligibility

The rules allow an eligible employee to
take a combined total of 26 workweeks
of military caregiver leave and leave for
any other FMLA-qualifying reason during
the single 12-month period as long as the
employee does not take more than 12
workweeks of leave for the other FMLA-
qualifying reasons during this period.

‘ 7@_ NALG conuentlon
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* The 1250 workhour eligibility test is applied
only once, at the beginning of a series of
intermittent absences, if all absences are
for the same FMLA-qualifying reason
during the same 12-month leave year.

* The employee remains eligible throughout
that leave year even if subsequent
absences bring the employee below the
1250 workhour requirement.

CONALC B

27

« |f an employee has a different FMLA-qualifying reason for
leave during the leave year, the employee must meet the
1250 workhour eligibility test at the commencement of the
leave for the second qualifying reason.

* If so, they are eligible for FMLA protection of absences for
both qualifying reasons for the remainder of the leave year,
or until the 12-week entitlement has been exhausted.

CONALC B
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Entitlement based on Eligibility

However, if the employee is unable to meet the 1250 workhour requirement
for the second qualifying reason in the leave year, the employee is NOT
entitled to FMLA protection for the second qualifying reason, but remains
entitled to FMLA protection for the first qualifying reason for the remainder
of the leave year or until the 12-week entitlement has been exhausted.

Under 1250 workhours NOT entitled to FMLA for
for second reason second reason

NS

29

Entitlement and Military Service

Per the Uniformed Services Employment
and Reemployment Rights Act (USERRA),
the hours that would have been worked
for the employer, based on the
employee's work schedule prior to the
military service, are added to any hours
actually worked during the previous
12-month period to determine if the
employee meets the 1250 workhour
requirement.

O

30
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Entitlement to Leave

Some of our members mistakenly believe that the FMLA creates a new
category of paid leave. It does not. It provides for 12 weeks (or 26
weeks in the case of military caregiver leave) of unpaid leave.

The FMLA does provide for the substitution of paid leave for unpaid
leave if the employer has a policy that allows this.

USPS has such a policy.

AL

31

Entitlement to Leave

* For an employee’s own qualifying condition “/aJbsences
that qualify as FMLA leave may be charged as annual
leave, sick leave, continuation of pay, or leave without E];:; - E]
pay, or a combination of these.” (ELM 515.42)

* An employee may use AL or LWOP for adoption,
bonding, or foster care.

* An employee may use up to 80 hours of sick leave
dependent care for a qualified dependent, then use AL
or LWOP for the remaining of the 12 weeks (or for an
injured military family member 26 weeks).

AL

32
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DEFINING A

The FMLA guarantees family medical

leave to an employee to care for his or
g her child, parent, or spouse who has a
‘ 89 serious medical condition. This right is

explained by the FMLA regulations.

Individuals
covered by
FMLA

FMLA leave is available to cover
five different groups:

1) Employee
2)
3) Parent
4) Son or Daughter

)

5) Next of kin — for injured military
service member

O ML=

34
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’.W,
SPOUSE
. A husband or wife as defined
Individuals or recognized under federal
covered by | law, including commonlaw
FMLA marriages where recognized.

35

' PARENTS

(T" Biological

Individuals = & An in loco parentis person
covered by who acts as a parent

By

£ 4

o0

FMLA toward a son or daughter. |
; ?\ A | mm
36
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6/22/2012 DOL Administrator’s
Interpretation

“Congress intended the definition
of 'son or daughter’ to reflect “the
reality that many children in the
United States today do not live in
traditional ‘nuclear’ families with
their biological father and mother.”

(O NALC Zremen
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“No one who loves and nurtures a child day-in
and day-out should be unable to care for that
child when he or she falls ill...No one who
steps in to parent a child when that child’s
biological parents are absent or incapacitated
should be denied leave by an employer
because he or she is not the legal guardian.
No one who intends to raise a child should be

I N LO C O denied the opportunity to be present when

that child is born simply because the state or

P A R E NT I S an employer fails to recognize his or her

relationship with the biological parent.

{5 NALC Zreem

38
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)

| SON or DAUGHTER

l < Biological

© < Adopted

& Foster Child

Individuals % In loco parentis

covered by < Legal ward
FMLA < Stepchild

39
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¥ SON or DAUGHTER
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For the new military leave
coverage, the age requirement is
eliminated to take leave for a son
or daughter (may be over 18).

&2 NALC Govention

41

Leave - Both the mother and father are
For the entitled to FMLA leave for the
Birth or birth or placement of the child
and/or to be with the healthy
Placement  child after the birth or

of a Child i placement (bonding time).

o X

&
A | or g
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Leave -
For the
Birth or
Placement

| of a Child

P

-~

In addition to bonding time, leave may be
taken for:

« counseling;
 court hearings;
» meeting with attorneys or doctors;

« attending adoption or foster
proceedings;
~+ and other placement-related matters.
g

2} NALC &nieriion

Leave-
For the
Birth or
Placement
of a Child

« Employees may take FMLA
leave before the actual birth,
placement, or adoption.

* Leave must be completed by .
the end of the 12-month period
beginning on the date of the
birth or placement. ‘

44
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» Leave must be taken as a single
block unless the employer
agrees to intermittent leave.

* |f the married parents of the new
child work for the same
employer, they “may be limited
to a combined total of 12 weeks
of leave.”

CONALC B
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An overnight stay in a hospital,
hospice, or residential care
facility. (includes any period of
Incapacity or subsequent
treatment associated with the
inpatient care)

CONALC B
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Incapacity of more than 3 FULL
consecutive calendar days, AND

o >

Whatis a %
" 1) In person visit/treatment two or more times by a
Serious health care provider (15t visit within the first 7 days
of incapacity, and the second visit must be required
Health .| by HCP within 30 days of 1# visit) OR )
ition? ¥ : D
Condltlon % 2) In person visit/treatment one time by a health
care provider (visit must be within the first 7 days of
\incapacity) and a regimen of continuing treatment.
() NALCE 2o
47
Whatisa  Any period of iIncapacity
Serious due to pregnancy or
Health prenatal care (this would
Condition? include routine checkups).

I NALC Breeren
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| Any period of incapacity or treatment
due to a chronic health condition :

Whatis a
i Serious 1) requires periodic visits for treatment;

Health of time; and

49

e »
-~

What is a
Serious

A period of permanent or long-
_ “term incapacity that is due to a
. Health condition for which treatment
- Condition? mgay not be effective.

50
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Whatis

“incapacity”? =l C LRI

B Podiatrists, dentists, optometrists
|
Whoisa  EeieENSeneeNe
|
Health B (Chiropractors
Care = o
< B Nurse practitioners, nurse midwives
Provider?
B (linical social workers
B
52
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’— Christian Science practitioners

Who is a
Health

Providers covered by a health benefit
plan

Provider?

I |
o Pysicans
|
S Physician Assistants (PAS)
|

) NALC B
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Military Family Leave
Entitlements

* Leave to Care for an injured

Two categories of leave .

Servicemember (regular
servicemembers and veterans)

* Leave for a Qualifying Exigency

8/12/2024
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Military Caregiver Leave

Up to 26 weeks to care to care for a son,
daughter, parent, or next of kin suffering from a

serious injury or illness incurred in the line of 'éﬁ
duty, while on active duty (Armed Forces, \{ S
Reserves, or National Guard), for treatment, (in A

or outpatient), recuperation and/or therapy.

Military Caregiver Leave

The 2010 National Defense
Authorization Act (NDAA) has
expanded Military Caregiver Leave
in two ways.

8/12/2024
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Military Caregiver Leave

Covered servicemembers now include veterans

who are undergoing medical treatment,

recuperation, or therapy, for a serious injury or
illness and who were a member of the Armed | g=
Forces (including a member of the National g‘f’

Guard or Reserves) at any time during the B

period of 5 years preceding the date on which

they undergo that medical treatment,

recuperation, or therapy.

Military Caregiver Leave

Covered serious health conditions now

include illness or injury that existed before

the beginning of the member’s active duty

and was aggravated by service in line of

duty on active duty in the Armed Forces
and that may render the member medically “= .
unfit to perform the duties of the member’s =
office, grade, rank, or rating.




Serious Health Condition:
Veteran

Covered Veterans have four
(4) additional definitions of
“serious health condition”
that can apply to them.

Serious Health Condition:
Veteran

(i) a continuation of a serious injury or
iliness that was incurred or aggravated
when the covered veteran was a member |
of the Armed Forces and rendered the
servicemember unable to perform the
duties of the servicemember’s office,

grade, rank, or rating;

8/12/2024
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Serious Health Condition:
Veteran

ii) a physical or mental condition for
which the covered veteran has received
a U.S. Department of Veterans Affairs
Service Related Disability Rating
(VASRD) of 50 percent or greater, and
such VASRD rating is based, in whole or
in part, on the condition precipitating the
need for military caregiver leave;

Serious Health Condition:
Veteran

(i) a physical or mental condition that
substantially impairs the covered
veteran’s ability to secure or follow a
substantially gainful occupation by
reason of a disability or disabilities
related to military service, or would do
so absent treatment;

8/12/2024
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Serious Health Condition:
Veteran

(iv) an injury, including a psychological
injury, on the basis of which the
covered veteran has been enrolled in
the Department of Veterans’ Affairs
Program of Comprehensive Assistance
for Family Caregivers.

8/12/2024

Exigency '
Leavel
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Exigency
Leave

Exigency Leave use to apply only
to members of the National Guard,
Reserves, and Retired Military who

have been called up to Active Duty.

It did not apply to members of the
regular Armed Services.

65
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Short Notice Deployment (<7 days)

Military Events
Whatis Sl e e e ol Peiies

Covered |f Financial & Legal Arrangements

the “Cau” Counseling
Post-Deployment Activities
comes?

Elder Care (Thanks to the NALC!)
Additional Activities as Determined
R&R

NALC Gonention

69

» Must request as soon as possible

« May be taken as a block, or
intermittently, or reduced schedule

» Certification requires

Exigency

LZEN2] 2) Signed statement from employee
describing the need

1) Copy of the orders

v USPS may verify the orders

CONALC B

70
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CERTIFICATION &
DOCUMENTATION

CERTIFICATION is obtained by || SNIONFORMS and the DOL

the presentation of the required LR Ol e el i

. ; the allowable and relevant
information completed by the : \

. information are acceptable
Health Care Provider.

documents for certification.

CERTIFICATION &
DOCUMENTATION

® In 2008, the Postal Service proposed changes to the Employee
and Labor Relations Manual, which required employees to only
use Department of Labor forms to certify FMLA protection.

® The NALC took the position that there was no requirement
under the FMLA to use Department of Labor forms and
initiated two disputes.

36
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NATIONAL
ARBITRATION AWARD

On April 18, 2012, National Arbitrator Das %
paved the way to resolve both disputes when

he ruled on the USPS position that only the

WH 380 forms could be used...

Accordingly, the Postal Service is directed
to cease and desist from requiring
employees to submit FMLA medical
certifications using only the WH-380 forms.

CERTIFICATION &
DOCUMENTATION

The first dispute was over the proposed ELM changes and the
second was the over the Postal Service's refusal to allow
employees to use NALC FMLA forms.

In our first dispute over the proposed changes of the ELM, the
Postal Service agreed to change the language in section 515 of
the ELM (M-01812) to allow employees to use another format
other than Department of Labor forms to certify FMLA protection.

37



CERTIFICATION &
DOCUMENTATION

The change in section 515 of the
ELM resolves NALC's second
issue, and employees may now
use the NALC FMLA forms for
FMLA protection. (M-01817)

CERTIFICATION &
DOCUMENTATION

The DAS award and the ELM changes are consistent with later

guidance from the DOL Wages and Hours Division in their Q & A
section regarding certification:;

“Employers must accept a complete and sufficient certification,

regardless of the format. The employer cannot reject a
certification that contains all the information needed to
determine if the leave is FMLA-qualifying.”

8/12/2024
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CERTIFICATION &
DOCUMENTATION

The following NALC FMLA forms are available for download at the
NALC website:

NALC Form 1: Medical Certification-Employee's Own Serious Health
Condition

NALC Form 2: Medical Certification-Family Member's Serious Health
Condition

NALC Form 3: Certification of Qualifying Exigency for Military Family Leave

NALC Form 4: Certification for Serious Injury or lilness of Current Covered
Servicemember for Military Caregiver Leave

CERTIFICATION &
DOCUMENTATION

The following NALC FEMLA forms are available for download at the
NALC website:

* NALC Form 5: Certification for Serious Injury or lliness of a Veteran
for Military Caregiver Leave
* NALC Form 6: Employee's Naotification of New Child in the Famil

* FMLA Administration Human Resources Share Service Center

(HRSSC) - Contact Information by Postal Service Area

39



8/12/2024

CERTIFICATION &
DOCUMENTATION

In the past, employees submitted FMLA forms to their
supervisors. The new forms must be submitted to the
FMLA Administration Human Resources Share Service
Center (HRSSC). The address for the HRSSC to which
the employee must submit the FMLA form(s) can be found
on the area maps included in the NALC FMLA forms PDF.

MEDICAL CERTIFICATION

d What category of serious health condition?
(Inpatient, Absence plus treatment, Pregnancy,
Chronic, Permanent, Multiple Treatments)

O Nature of the illness/injury

O Approximate date condition began
O Probable duration of incapacity

O Essential Functions

O N

80
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MEDICAL CERTIFICATION

Absences for chronic conditions:

Q Is the patient currently incapacitated? ().

O The likely duration and frequency of
episodes of incapacitation (not
required to give the exact schedule,
see M-01558)

B

H
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NALC Gonention
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MEDICAL CERTIFICATION

Absences to give care to a family
member:

* Assistance for basic medical,
hygiene, nutrition, safety or
transportation

* Provide psychological comfort

82

8/12/2024
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Certification for OF e
Intermittent FMLA

v |s the leave medically necessary? O Ry,
v The probable duration for need of intermittent leave

v" Approximate length of each period of incapacity
v" An exact schedule is not required (see M-01558)

(I NALC Zroerren
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Recertification

Generally, management may request recertification at 6-
month intervals, but not before the minimum period
specified if the certification has expired, and otherwise not
more often than every 30 days, UNLESS :

» Extension of leave request, or

» Circumstances significantly changed, or

* Information received that casts doubt on validity of the
certification.

(I NALC Zroerren

84

8/12/2024

42



8/12/2024

* The NALC form for Qualifying Exigency
Leave actually defines and explains the
various categories of exigencies, the DOL
form — the WH-384 — did not until 6/2020.

* The NALC form for Military Caregiver
Leave includes a valuable shortcut to
certification for families desperate to be

Certification

for Military with their loved one. The DOL WH-385
Leave

does not.

FMLA Description of a Qualifying Exigency

Eligitle employees may take FMLA leave while the employee’s spouse, son, daughter or parent who is a covered
military member is on coverad active duty for one or more of tha following qualifying exigencies:

1. Short notice deployment. Eligible employees may take leave 1o deal wilh issues arising when a military
member is nolified of deployment in 7 or less days. Leave laken for this purpose can be used for a period of seven
calendar days beginning on the date a covered military member is natified of an impending call or order to covered
active duty.

2. Military events and related activities. Eligible employees may take leave for any official ceremany, pro-
gram or evenl cavered aclive duly thal is sponsored by the military; or may take leave (o allend family suppart or
assistance programs sponsored by military service organizations o the American Red Gross that are related to
covered active duty.

3. and school a child of the covered military member. Efgible
employses may take leave o amange for alternative schao! or child care, 16 provide chikdcars on an urgent non-
routine basis. ta transfer or enroll a child in a new school or day care facility and ta attend meetings with school or
daycare stalf if the reasens for lsave arise out of the military member's covered active duty.

4. and may take leave to make or update financial and
ogel arangoments to wd-ess a milllary member's absonce such s prepaning and GeCling pawSTs of atiaMmey.

or preparing a living will or trust. They may also take leave (o act as.
paided Lottt i s A i el oot il Bl Sl ol it e
appealing military service benefits while the military mermber is on covered active duty and for a period of 90 days
after the lermination of ihe military member's covered active duty,

5. Counseling. Eiginie smpioyses may take lsave 1o altend counseling by someana other than their own hoalth
care provider for the military member, of for the son or daughter of the covered military member if the need for
counseling arises from the covered active duty of the military member.

6. Rest and recuperation. Eligible employees may take up to 15 calendar days of leave as a continuous block
or intermitiently 10 spend ime with & military member each ime he of she is on rest and rocuperation leave during
deployment

7. P Eligible may take leave 1o aliend arival ceremonies, reintegration

o o o briefings and events, and other official ceremonies or programs sponsored by the military for a period of 80 days.
following the termination of the military member’s covered active duty and also 10 address issues arising from the
death of a military member. including attending a funaral.

e r I I c a I O n 8. Parental care involving a parent o! a military member. Eligible employees may take leave for
parental care if the call to covered active duly requires them: 1) 1o amange for altermalive care when the parent is

incapable of self-care, 2) provide care on an urgnn( immediate need basis when the parent is incapable of seif-
care, 3) 1o admit of transfer the parent o a care facility, 4) 1o attend meelings with staff at a care facilly, such as.
hospios or sacial 5ervice providers.

[ ] [ ]
9. Additional activities. Any other event that arises out of the military member’s covered active duty that the
O r I I a ry eligible employee and the emplayer agree is a qualifying exigency and agree to both the timing and duration of
such leave,

* Covered active duty or call to covered active duty status means:

(1) In the case of a member of the Regular Armed Forces (includes the National Guard). duty under a call or orer
10'active duty (or notification of an impending call or order 1o covered active duty) during the depicyment of the
‘member with the Armed Forces to a foreign country: and,

) In the case of a member of the reserve components of the Armed Forces, duty under a call or order (o active
dw/ {or nolification of an impending cal or ordor &9 active duty) during the déployment of the membr i the
‘med Forces to a foraign country under a Fedaral call o ords clive duty under a provision of law referred to

pentigrs (@ (13)(8) of Thie 10, Unitad States Gode. Seo et 2 CFR § B25.126(a)
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* Under Item D:

» Has an ITO (Invitational Travel Order) or ITA
(Invitational Travel Authorization) been issued to
a family member of the covered servicemember
(the employee need not be the family member
named)? O Yes 0 No

« If yes, the period of time specified in the ITO or
ITA: from to

(Of=YadtiloT:14[e s M ° I the requested leave to care for the covered
servicemember falls within the time period

for Milita ry specified on the ITO or ITA, present a copy of
the ITO or ITA to the appropriate Postal Service

Leave Supervisor. No further certification is required.

NALC designed its forms with two (2) goals:
1. To make them easy for HCP’s to complete

2. To protect your medical privacy to the extent
possible under law and regulation

USPS Issues with NALC Forms
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« Shared Services / HRSSC in the past,
however, would sometimes reject the
NALC FMLA forms.

« Usually, they were returned for one of
three reasons:

USPS Issues with NALC Forms

1.The HRSSC specialists had issues
with the check boxes on the forms.

USPS Issues with NALC Forms

8/12/2024
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From NALC Form 1:

1. Medical facts: The back (p. 2) of this form contains sets of medical
facts that the FMLA uses to define a serious health condition. Does
the employee’s health condition1 match any of these sets of medical
facts? If so, please check the applicable set.

1. Hospitalization 03 2. Absence plus Treatment 0 3. Pregnancy (3 4.

Chronic Condition (3 5. Permanent/Long-term [J 6. Multiple
Treatments 3 None of these

USPS Issues with NALC Forms

“Serious Health Condition”
Definition under the Revised Family and Medical Leave Act

A “serious health condition” of a family member is
defined in the FMLA regulations as any illness, injury,
impairment or physical or mental condition that involves.
one of the following:

1. Hospital care:

This means inpatient care (that is, an ovemight stay) in a
hospital, hospice or residential mamcal care facility,
including any period of treat-

4. Chronic requiring
A chronic condition which

a. Requires periodic visits® for treatment by a
health care provider, or by a nurse under direct supervi-
sion of a health care provider;

b. Continues over an extended period of time
recurring epi: of a single
and

ment in connection with or wnssquem to such inpatient
care.

2. Absence plus treatment:

A period of incapacity” :ﬂ more Ihan three full consec-
utive days treat-
ment or period of incapacity relaﬂng to the same condi-
tion), that also involves:

a. Treatment* two or more times® by a health care
provider, by a nurse under direct supervision of a health
care provider, or by a provider of health care services
(e.g., physical therapist) under orders of, or on referral
by, a health care provider; or

b. Treatment (in person visit) by a health care
provider on at least one occasion® which results in a
regimen of continuing treatment’ under the supervi-
sion of the health care provider.

3. Pregnancy:
Any period of incapacity due to pregnancy or for pre-
natal care.

©. May cause episodic rather than a continuing peri-
‘od of incapacity (e.g., asthma, diabetes, epilepsy).

5. Per ' term
supervision:

A period of incapacity which is permanent or long-
term due to a condition for which treatment may not be
effective. The employee or family member must be
under the continuing supervision of, but need not be
receiving active treatment by a heaith care provider.
Examples include Alzheimer's, a severe stroke, or the
terminal stages of a disease.

6. ( hroni
Any period of absence to receive multiple treatments.
(including any period of recovery therefrom) by a health
«care provider or by a provider of health care services
under orders of, or on referral by, a health care provider
either for restorative surgery afier an accident or ather
injury, or for a condition that would likely result in a
period of incapacity of more than three consecutive
calendar days in the absence of medical interven-
tion or treatment such as cancer (chemotherapy, radia-
tion, etc), severe arthritis (physical therapy), kidney dis-
ease (dialysis).

*“Incapacity,” for purposes of the FMLA, is defined to mean inability to work, attend school or perform other
regular daily activities due to the serious health condition, treatment therefrom, or recovery.

inclu to i
coniion. Traatment does not inciide rosine physical

ifa serious health condition exists and evaluations 01 lhe
aye

*“Two or more times” must be within 30 days of beginning period of incapacity and the first visit must be within 7

days of the first day of incapacity.

*“one occasion” must be within 7 days of the first day of incapacity.

A regimen of continuing treatment includes, for example, a course of

di (e
or therapy requiring special equipment to resolve or alleviate the health condition. A regimen of et dost ot
include the laking of over-the-counter medications such as aspirin, antihistamines, or salves; or bed-rest, drinking
fluids, exercise, and other similar activities that can be initiated without a visit to a health care provider.

yisits” mustinclyde at least 2 visils 8 vear
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 This no longer seems to be an issue. Since June
2020, the DOL forms now have check boxes
that are almost identical to the check boxes that
the NALC forms have had since 2008!

» For 12 years, the NALC forms were far superior :
much simpler and more doctor-friendly. Now the
forms are quite similar.

USPS Issues with NALC Forms

2. The HRSSC specialist would kick
back the NALC form because it
wanted dates of treatment to
determine whether the employee
has a serious health condition.

USPS Issues with NALC Forms
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* The NALC form does not require dates of treatment.

* Nowhere in the implementing regulations of the FMLA
found at 29 CFR 825 is there a requirement that the
employee provide specific dates of treatment in order
for a certification to be complete.

* Since June 2020, the new DOL forms do not require
dates of treatment.

USPS Issues with NALC Forms

3. The HRSSC specialists, however, still have
problems when the HCP indicates “lifetime,”
“unknown,” or “indeterminate” on the NALC form.

USPS Issues with NALC Forms
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From NALC Form 1:

3. Duration of the condition (Be as specific as you can; terms
such as “lifetime,” “unknown,” or “indeterminate” should be

used only when they reflect your best medical judgment.)
a. Approximate date condition commenced:
Probable duration of condition:

USPS Issues with NALC Forms

From p. 68017 in the “Preamble” to the 2008 Final Rule
published in the 11/17/2008 Federal Register .

“While terms such as “lifetime,” “‘unknown,” or “indeterminate”
will not be sufficient where more specific estimates are possible
there will be situations in which such terms are an appropriate
response reflecting the health care provider’s best medical
Jjudgment and will therefore be sufficient.”

USPS Issues with NALC Forms
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S0, what do you do if one of your members
receives a letter from HRSSC asking for dates
of treatment or rejecting the NALC form
because the doctor wrote “lifetime™?

USPS Issues with NALC Forms

1. Don't make your member a martyr for the
union cause. Have them comply with
HRSSC's request for further information in
order to not delay their much-needed FMLA.

USPS Issues with NALC Forms

100
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2. Grieve the hell out of it!

USPS Issues with NALC Forms

101

¢ The FMLA allows the employer to follow
its’ own policies involving paid leave.

¢ USPS employees may be required to
8)=: i submit a medical certification (not an
FMLA certification) per ELM 513.36
ELM 513.36 indicating incapacity for work if they
Medical use sick leave - even after their FMLA
case for a serious health condition has

Cenrtification in Yy
{FMLA Cases

102

) NALC B

51



Documentation is addressed in ELM section
513 when requesting PAID LEAVE.

= U sleieis) o Sick leave will require documentation for

. absences of over 3 days or for less than 3
Medical days when the USPS asserts its need of
protection of its interests.

Certlflcatlon o Documentation can be required for Sick

in FMLA Leave for Dependent Care use even ifit is a
Family Medical Leave usage.

Cases o Acceptable Medical Documentation in

support of a request for paid leave is
described in ELM 513.36. bt rdtl- [ d;
& NALC Sorvention

103

ELM.51 3.36 » Requests for medical certification for
Medical sick leave for absences of 3 days or

Sy - less in FMLA cases are subject to the
Certification scrutiny of the grievance procedure
in FMLA just like non-FMLA requests.

* But remember, obey now, grieve later.

Cases

CONALC B

104

8/12/2024
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Recertification
@
M-01552 :

“Employees are not required to automatically re-certify
previously certified FMLA medical conditions at the beginning
of each new leave year.

They may, however, be asked to provide a new certification for
a previously certified FMLA condition when they first ask for
leave for that same medical condition in the new leave year.”

{5 NALC Zreem

105

* Your supervisor may not contact
your physician.

* A USPS employed health care
PrOhibited provider, human resource or

C . . leave administrator may contact
ommunication your physician, for purposes of

clarification or authentication of
the medical certification.

{5 NALC Zreem

106

8/12/2024
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Management’s
Recourse

If management finds the
certification deficient, it must
notify the employee in
writing of the deficiencies
and grant the employee
seven (/) days to cure them.

NALC Gonention

107

Management’s
Recourse

If management still finds the

form deficient, it may contact the
health care provider in order to
clarify the form. The health care
provider, however, is bound by

the HIPAA and cannot release

this information without a waiver
signed by the employee.

NALC Zrcernen

8/12/2024
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Management’s
Recourse

If an employee fails to cure
deficiencies in the certification
and chooses not to sign a HIPAA
waiver, the employer may deny
the taking of FMLA leave.

NALC Gonention

.,;;.

109

Management’s
Recourse

If the USPS doubts the authenticity
of medical certification and the
physician does not verify, the
employer may require the employee
to obtain a second opinion from a
physician of their choice (but not
regularly employed by the USPS)

at the employer’s expense.

NALC Gonention

.,;;.

110
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° If the first and second opinions
differ, the USPS may require a third
opinion, again at the employer’s
expense, which is final and binding.

Management’s * The third opinion doctor is jointly

chosen, by employer and employee.

Recourse g Copies of 2 and 39 opinions must

be provided to the employee if
requested.

) NALCEmmee

111

Employer Responsibilities

* Post the FMLA Poster describing rights and responsibilities

* Provide Notification of employee rights and responsibilities within
5 business days of notice of possible need for FMLA (WH-381)

* Upon receipt of the medical-certification information,
management has five (5) business days to notify the employee
of decision to approve/disapprove (WH-382)

* Give the employee seven (7) calendar days to correct
deficiencies in medical certification

(O NALC Zremen

112

8/12/2024
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ATTENTION
STEWARDS!

Before a member
needs FMLA,
educate them of
their rights!

113

EMPLOYEE RIGHTS AND RESPONSIBILITIES
UNDER THE FAMILY AND MEDICAL LEAVE ACT
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Employee
Responsibilities
* Provide advance notice of need for

FMLA (at least 30 days if known)

* Unforeseen need, give notice as
soon as practicable

* Consult with employer concerning
scheduling of intermittent leave

114
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Supreme Court Case Ragsdale
vs Wolverine International :

Eliminates “deeming” provisions
that provided internal enforcement
mechanisms within the regulatory
T language.

Representation Issues

CONALC B

115

Without the deeming provisions,
we must police management’s
compliance with its FMLA
obligations and enforce those
obligations through the
grievance process. - lam the law

Representation Issues

CONALC B

116
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* We can enforce Management’s
obligations under the FMLA through
the grievance procedure.

* Every grievance should cite to Articles
3, 5, 10, 19, the implementing
regulations of the FMLA found at 29
CFR § 825, M-01866, and other
relevant provisions as necessary.

Representation Issues

CONALC B

117

Every grievance should also cite to the 1993
FMLA Statute itself:

Title 29 Chapter 28 FMLA section 2652 states:  [#] i

“Nothing in this Act or any amendment made
by this Act shall be construed to diminish the
obligation of an employer to comply with any

collective bargaining agreement...” (o)

Representation Issues

118
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IS THERE RECOURSE OTHER THAN

THE GRIEVANCE PROCEDURE?

* Yes, you have a right to file a lawsuit against the employer and its
representatives. Where a lawsuit is filed in the courts to resolve
the alleged violation of the Act, there is no requirement that the
Secretary of Labor be notified before the filing of such a lawsuit.

° In addition to a judgment, an employee may recover from the
employer reasonable attorney's fees, reasonable expert withess
fees and other costs of action beyond the loss of wages, benefits
and monetary loss suffered.

NALC Gonention

119

CAN I FILE A COMPLAINT WITH THE

SECRETARY OF LABOR?

Yes, complaints may be filed with the Secretary of Labor by
contacting the nearest office of the Wage and Hour Division of
the Employment Standards Administration, U. S. Department
of Labor. The address/telephone number for local offices may
usually be found in the telephone directory listings for
government offices under U.S. Government - Labor. The
complaint may be filed in person, by letter or by telephone;
however, the complaint must be reduced to writing.

NALC Gonention

120
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CAN | FILE A COMPLAINT WITH THE

SECRETARY OF LABOR?

The U.S. Department of Labor will review the merits of the complaint,
and where appropriate will undertake to resolve the complaint
administratively, through negotiations with the employer. When the
complaint is resolved administratively, actions are limited to a two-
year period and interest and liquidated damages are not recovered.
In some cases, the Secretary of Labor may file a lawsuit on behalf of
the employee in the event negotiations with the employer are
unsuccessful and the Secretary is convinced that violations of the Act
did occur.

NALC Gonention

121

HOW LONG DO I HAVE TO FILE A

COMPLAINT?

Generally, a complaint must be filed within two years of the date

of the last action which the employee contends was in violation of
the Act. However, if it can be shown that the action taken by the
employer was willful, the complaint may be filed within three years
of that date. For the best chance of success in resolving the
complaint, the complaint should be filed as soon after the date of
the last action thought to be in violation of the Act as reasonably
possible. The complaint may be filed by the employee or any
other person on behalf of the employee.

NALC Gonention
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HOW LONG DO I HAVE TO FILE A

COMPLAINT? OR

° https://www.dol.gov/agencies/whd

* Call our toll-free information and helpline,
available 8 a.m. to 5 p.m. in your time zone,
1-866-4USA-DOL (1-866-487-2365).

* U.S. Department of Labor
Frances Perkins Building
200 Constitution Avenue, NW
Washington, DC 20210

NALC Gonention
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WORKPLACE ISSUES
Family and Medical Leave Act (FMLA)

The Family and Medical Leave Act (FMLA) guarantees eligible letter carriers up to 12 weeks of leave each postal leave
year, for:

A new child in the family-by birth, by adoption or by placement in foster care;

Caring for a family member with a serious health condition;

The employee's own serious health condition that prevents him or her from performing the job, or

Qualifying exigencies arising out of the fact that employee’s family member is on or has been notified of “covered
active duty” in the Armed Forces.

DRI

The FMLA also guarant eligible letter carriers up to 28 weeks of leave in a single 12-month period to care fora
“covered servicemember” with a “serious injury or illness” if that servicemember is their spouse, son, daughter, parent,
or next of kin.

The FMLA guarantees time off, whether paid or unpaid. The type of leave taken depends on the reasons for the leave, an
employee’s earnings and the usual postal leave regulations. There are eligibility criteria, medical certification guidelines
and other detailed rules governing letter carrier rights to FMLA leave.

This page links to useful NALC federal r i and on the Web about the FMLA.

Update: Parties rel joint summary overview of FMLA

November 24, 2015 - The national parties have reached ag on a jointly- ped 'V iew of the
Family and Medical Leave Act of 1993 (FMLA). This (M-01866) p! the mutual ing of the
national parties on issues related to leave covered by the FMLA. It fully repl and the FMLA agreed

upon and contained in previous editions of the NALC-USPS Joint Contract Administration Manual (JCAM).

IN THIS SECTION

> Resources

+ National Agreement

« Joint Contract Administration
Manual (JCAM)

+ USPS Handbooks and Manuals
« Materials Reference System
(MRS}

« Joint Statement on Violence
+ Family and Medical Leave Act
(FMLA)

> Contract Administration
Unit
« Contract Talk

« “Advanced Formal A and
Beyond” wraining program

+ DRT-STEP B training
« Arbitration Advocate training

> City Delivery
+ Route adjustments
+ Workroom floor issues
« CCA contractual issues
» City Delivery resources

NALC Gonention
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Thank
You!
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